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April 20, 2010 

 

     

Honorable David Folsom, Chief Judge 

United States District Court for the Eastern District of Texas 

100 E Houston, Room 125 

Marshall, Texas 75670 

 

Re:  DataTreasury Corporation v. Wells Fargo & Company et al., United Stated 

District Court for the Eastern District of Texas, Civil Docket No. 2:06-CV-72. 

 

Dear Chief Judge Folsom: 

 

 On behalf of the North American South Asian Bar Association (“NASABA”), the 

umbrella organization for twenty-seven regional South Asian bar associations throughout the 

United States and Canada, I write to you in your capacity as Chief Judge of the United States 

District Court for the Eastern District of Texas.  NASABA represents the rapidly growing South 

Asian legal community in the United States, which includes over 6,000 attorneys and law 

students in public service, private practice, and academia. The national legal press recently has 

reported on comments made in closing argument in the case referenced above.  I write to address 

the statements made by Nelson J. Roach, Esq., during his closing argument:  

 

Remember what Dr. Hausman, the Defendants’ expert told you would happen if 

we disregarded intellectual property rights?  That we’d end up like India and 

Egypt where people don’t invent things. Instead, they go around talking about 
ways they hate America and ways they want to fly airplanes into our buildings. 

 

March 26, 2010 Trial Transcript at p. 116 (emphasis added).  NASABA learned of Mr. Roach’s 

statements through the press.  Mr. Roach’s outrageous statements have not only stained the 

integrity of this Court and the public’s confidence in the impartiality of its proceedings, they 

unquestionably violated the Texas Disciplinary Rules of Professional Conduct (“TDRPC”) and 

E.D. Tex. L.R. AT-3. We therefore urge in the strongest possible terms that the Court 

immediately refer Mr. Roach to the State Bar of Texas and initiate disciplinary procedures 

against Mr. Roach pursuant to E.D. Tex. L. R. AT-2.   

 



Page 2 

 

 

Arizona  |  Boston  |  British Columbia  |  Chicago-IABA  |  Chicago-PABA  |  

Colorado  |  Connecticut  |  Dallas  |  Delaware  |  District of Columbia  |  Florida  
|  Georgia  |  Houston  |  Las Vegas  |  Michigan  |  New Jersey  |  New York  |  

Northern California  |  Ohio  |  Oklahoma  |  Ottawa  |  Philadelphia  |  

Sacramento  |  San Diego  |  Southern California  |  Toronto  |  Washington 

 First and foremost, Mr. Roach’s statements undermine the faith of persons of Indian and 

Egyptian origin to fully and fairly participate in proceedings in this District.  At the very 

minimum, it is difficult to imagine an attorney, witness, or party of South Asian ancestry 

mounting  a full and fair defense against a claim of patent infringement knowing that the merit of 

the defense may be questioned in a closing argument that equates the defense with a claimed lack 

of innovation in his country of origin.  What is even worse, it is an argument that equates such a 

defense with a hatred of the United States and the barbarism of the September 11, 2001 terrorist 

attacks on this country.  This argument is a mixture of fear-mongering and prejudice that has no 

place in any trial in this Court, least of all a patent trial.   

 

 Second, Mr. Roach’s statements violated his duty of professional responsibility under the 

rules adopted by both the State Bar of Texas and this Court.  Under Texas Disciplinary Rule of 

Professional Conduct 3.03(a), attorneys are prohibited from knowingly making false statements 

of material fact or law to a tribunal.  Mr. Roach’s statements were false in two ways, both by 

suggesting that in countries such as India “people don’t invent things” and by misrepresenting 

Dr. Hausman’s testimony.  Using the very standard of invention urged by Mr. Roach—U.S. 

patentability—the over 5,000 United States patents issued since January 1, 2000 to inventors 

from India belie Mr. Roach’s claim that Indian “people don’t invent things.”  As for Dr. 

Hausman, he said nothing whatsoever that suggested a lack of invention by Indians and in fact he 

spoke to India’s enhanced enforcement of intellectual property laws to promote its innovations: 

 

Q.  Okay. That’s very commendable.  As part of your studies about the market 

value of intellectual property, have you studied or referred to or read any 

publications which discuss the effect of widespread infringement on the 

effect of the market value of a piece of intellectual property? 

A.  I've read about that in other countries in the United States, but I can’t 

remember an article necessarily about the United States. I’ve read about 

that and the effect it has on places like Egypt and India for drugs, yes. 

Q.  And what do they say about that? 

A.  Well, if you don't have a rule of law and everybody goes out and infringes, 

you’re not going to have nearly as much innovation.  And that’s why 

countries like India now have started to enforce their intellectual property 

laws, because they want to build up, you know, a drug industry and all.  

So to an economist, you know, you need a rule of law. Hopefully, in the 

U.S., we have a good rule of law. 

 

March 19, 2010 Trial Transcript at pp. 93-94.   

 

 Under Texas Disciplinary Rule of Professional Conduct 5.08, attorneys are prohibited 

from making discriminatory statements based on race and national origin during any 

adjudicatory proceeding toward any person involved in the proceeding: 

 

(a) A lawyer shall not willfully, in connection with an adjudicatory proceeding, 

except as provided in paragraph (b), manifest, by words or conduct, bias or 

prejudice based on race, color, national origin, religion, disability, age, sex, or 

sexual orientation towards any person involved in that proceeding in any capacity. 
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There can be no serious argument that Mr. Roach’s misrepresentation of Dr. Hausman’s 

testimony and reference to the terrorist attacks of September 11 manifested a bias toward all 

individuals of Indian or Egyptian origin, including lead counsel for one of the three defendants, 

and invited the jury to do the same in weighing the merits of the parties’ competing claims.   

 

 As a leading jurisdiction for resolving high technology disputes, the Eastern District of 

Texas draws parties and counsel in such disputes from across this nation and indeed around the 

world.  As a result, and as Your Honor is well aware, South Asian American lawyers, parties, 

and witnesses regularly appear in this District.  To the extent statements such as those made by 

Mr. Roach are permitted to stand, the confidence of those lawyers, parties and witnesses—and 

many others — in the fairness and impartiality of proceedings in this Court will undoubtedly be 

compromised.   Only by referring Mr. Roach to the State Bar of Texas and initiating appropriate 

disciplinary proceedings in this Court can such a loss of confidence be prevented. 

 

 If there is anything NASABA can do to aid the Court with its consideration of these 

issues, we are happy and eager to provide our assistance.  We thank you for your attention to this 

matter. 

 

Very truly yours, 

  

Sonjui L. KumarSonjui L. KumarSonjui L. KumarSonjui L. Kumar 
 

Sonjui Kumar,  

President, NASABA 

 

 

 

cc:   Nelson J. Roach, Esq. 

Other Counsel of Record 

 


